
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
---------------------- ---------X 

ROY DEN HOLLANDER, 

on behalf of himself and 1 

others similarly situated, 


Plaintiff, 
10 Civ. 9277 (LTS) (HBP) 

against-
ORDER 

MEMBERS OF THE BOARD OF REGENTS 
OF THE UNIVERSITY OF THE STATE OF 
NEW YORK, in their offi 
and individual capacities; 
CHANCELLOR OF THE BOARD OF 
REGENTS, MERRYL H. TISCH, 
offi and individual capacity; 
NEW YORK STATE COMMISSIONER OF 
THE DEPARTMENT OF EDUCATION, 
DAVID M. STEINER, in his offic 
and individual capacitYi 
ACTING PRESIDENT OF THE NEW YORK 
STATE HIGHER EDUCATION SERVICES 
CORP., ELSA MAGEE, in her offi 
and individual capacitYi 
U.S. DEPARTMENT OF EDUCATION, and 
U.S. SECRETARY OF EDUCATION, ARNE 
DUNCAN, in his official capacity, 

Defendants. 

------------ ----------------------x 

PITMAN, United States Magistrate Judge: 

All defendants have moved to dismiss the complaint, and 

all parties have submitted materials that go beyond the face of 

the complaint. It is not at all clear whether defendants are 

moving under 12(b) (1) or 12(b) (6) of the Federal Rules of Civil 

Case 1:10-cv-09277-LTS -HBP   Document 17    Filed 06/03/11   Page 1 of 3



This difference is material, because the 

permits consideration of materials beyond the face of the 

compl while the latter generally does not. 

.R.Civ.P. 12(d) provides that: II [i]f, on a motion 

under Rule 12(b) (6) . matters outside the pleadings are 

presented to and not excluded by the court, the motion must be 

treated as one for summary judgment under Rule 56. All parties 

must be a reasonable opportunity to present all the 

material that is pertinent to the motion. II Because all parties 

have submit mate s that go beyond the face of the pleading, 

it is my intention to convert the motion to a motion for summary 

judgment pursuant to .R.Civ.P. 12(d). If the parties wish to 

submit additional mat s in connection with the motion, they 

are directed to do so no later than June 30, 2011. 

Dated: New York, New York 
June 3, 2011 


SO ORDERED 


HENRY PITMAN 
States Magistrate Judge 

Copies transmitted to: 

Roy Den Hollander, Esq. 
Law Office of Roy D. Hollander 
545 East 14th Street 
New York, New York 10009 
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Clement John Colucci III, Esq. 
Assistant Attorney General 
New York State Department of Law 
24th Floor 
120 Broadway 
New York, New York 10271 

Jean-David Barnea, Esq. 
United States Attorney's Off 
Southern District of New York 
3rd Floor 
86 Chambers Street 
New York, New York 10007 
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